Brian Burgess

Contracts Outline

I. Objective Theory of Contract

· Reasonable objective interpretation of party’s actions govern questions of contract formation and terms, including offer, acceptance, etc., rather than subjective intent.  

· For obligation to be enforceable, must be reasonable belief of commitment or agreement based on objective interpretation of party’s actions.

· Rule:  Signed document is binding (as evidence of objective manifestation of assent) in the absence of fraud, duress or mutual mistake (Ray v. Eurice Bros.) (Park 100). Signor has obligation of ordinary care before signing (Skirbina).

Agency

· In agency relationship, one party (agent) acts on behalf of another party (Principal) on basis of their mutual consent.  Agent is subject to control by Principal
· Agency law with manifestation by principal that agent shall act on her behalf, agent’s acceptance of undertaking, and understanding by both parties that principal shall be in control of undertaking

· Agent can only act beyond bounds with knowledge of principle’s intention

· The scope of the agent’s authority may be more or less broad to act in certain capacities

· For instance in battle of forms context, employees are given sufficient agency capacity to take and make orders, forming contracts.  However, the scope of their agency does not extend to altering the standard terms of the agreement.

· Agent and principal are equally liable with respect to third-party for action within the scope of the agency.

Actual authority vs. Apparent authority 

· Claim against principle can be made if either actual or apparent authority is established.

· Actual authority is grounded in agent’s perspective- 

· Principal actually granted authority to agent.  

· It may be implied or explicit; usually encompasses authority needed for agent to complete assigned task.  

· Not required for third-party to be aware of this authority.

· President of corporation has implied authority to execute contracts reasonably necessary to operation of business, though not unusual contracts involving significant assets (as likely in Plowman).

· Apparent authority is grounded in third-party’s perspective

· Words or conduct of the principal would cause a reasonable third-person to believe agent’s authority was authorized.  Principal obliged to police the agent.

· Authority must come from words or actions of the principle for it to be bound by K, though there may be a PE remedy available.
· Principal may also be bound if it subsequently ratifies agent’s activity and contract formation by approving of it.  Principal then bound to contract.  

· Subsequent words or actions by principal inducing reliance may also create grounds for estoppel.

II. Choice of Law- Common Law or UCC

· UCC governs transactions that are primarily for the sale of goods as defined in 2-105:

· Items that are movable at time of identification to contract for sale.  

· Does not apply to money, securities, intangibles, services

· In mixed contracts for goods and services, look to see which predominates.  UCC applies only when sale of goods predominates (Princess Cruises).  Relevant factors include:

· Language of contract, Nature of business, Intrinsic worth of materials.
· Franchise relationships are particularly tricky for choice of law determinations. Relationship is more complicated than simple purchase/sale of goods.  

· Franchises provide benefit to supplier- efficiency (learn about local market), reduces company investment in growth.  

· Major concern about quality control and risks damage to the brand.  

· Franchisee has benefit of buying into brand and institutional support. 

· Relational contract that extends over an indefinite period of time (potentially long-term) with a high level of uncertainty about what problems will arise.  Problem with unforeseeability of issues makes termination mechanism especially important.

· Where point at issue and nature of relationship is of a type that requires the background law of the UCC (as in good faith), Courts tend to apply UCC.

· Most disputes in franchise relationship, however, do not implicate UCC law.

· Other UCC definitions:

· Merchant- Person who deals in goods of kind or otherwise holds himself out as having knowledge or skill particular to practices or goods involved in transaction. (2-104)  
· Businesses or any person in businesswill generally be treated as merchants, though with some limitation for goods not in their trade. (“For purposes of 2-207, 2-205, 2-209, 2-201(2)  almost every person in business would… be deemed to be a merchant…” – UCC 2-104, Comment 2)
· On the other hand, merchant with respect to 2-314 is more limited, as it applies only if seller is merchant with respect to kind of goods in sale.  (2-104 Comment 2.)
· New entrants are considered merchants- obligation placed on them to learn and conform to industry standards and practices.  This actually reduces barriers to entry.

· Conspicuous- A term or clause is conspicuous when written so that a reasonable person against whom it is to operate ought to have noticed it (UCC 1-201(10))
· Courts require terms be conspicuous in certain scenarios, as in making an offer or acceptance expressly conditional under 2-207.

· ALL CAPS qualifies, as will text in body that is contrasting type-face or color.

III. Contract Formation- Bilateral Contracts
A.  Offer

Offer is manifestation of willingness to enter into a bargain so made as to justify other person in understanding that his assent to that bargain is invited and will conclude it. (R2 24).

· Key issue turns on justified expectations of the parties.  

· Form letter for land reasonably interpreted as invitation to negotiate, rather than offer given non-fungible nature of land (Longeran).  

· Advertisement also usually not an offer absent specific terms of commitment.

· Quote that is part of general price list and not specific to stipulated quantity is not an offer.

· For bilateral contracts, offer contains promise in exchange for return promise.
· Generally required terms/elements are parties, subject matter (quantity), time for performance and price.

Indefinite/Incomplete Offers- Agreement to Agree
· Indicative of parties’ desire to maintain a relationship but with option to adapt to changing market through price negotiation.  Reduces costs of contracting with new party.

Common Law- fairly strict view
· Offer cannot be accepted to form contract unless terms of contract are reasonably certain (R2-33(1); Walker v. Keith)

· Reasonable certainty established by terms that provide basis for determining breach and remedy (R2-33(2))

· Leaving terms open or uncertain may show lack of intention for offer or acceptance to bind and form contract under R2-33(3)
· A contract to enter into a future agreement must specify material and essential terms; terms left for future ascertainment without prescribed method are too indefinite and uncertain to be enforceable.  (Walker v. Keith)

· May be some duty to bargain in good faith here (difficult to determine what this requires).

· Particular need to find enforceable contract in context of lease renewal options for real estate with its structural differences of positions of parties
· Unique nature of property and connection and high costs of movement to the lessee given his investment in the property.  

· Failure to enforce lease renewal option reads it out of the contract, to detriment of lessee, even though it may have been consideration for initial contract and clause between parties is presumed to have some effect.

UCC- more liberal view
· 2-204(3) Contract for sale with one or more terms left open does not fail for indefiniteness if parties intended to make contract and there is reasonably certain basis for giving appropriate remedy.

· Commercial standards, rather than common law focus on damage determination, used to measure indefiniteness.  2-204 Comment 3.
· 2-305- Price not considered critical term.  Quantity, however, must be fixed. 

· Court will sometimes supply missing term with reasonable term, generally based on course of performance, course of dealing, trade usage, etc.

· 2-305(4)- where parties intend not be bound except where price is agreed, then there is no contract.  UCC allows court to use various contextual aids (course of dealing, etc.)

Letters of Intent-- Document which contemplates the formulation of a formal contract as a preliminary agreement may be binding until formal agreement is reached if the parties intend it as such.

· Potentially very useful:  

· Sets parameters of terms on fundamental issues, provides preliminary agreement before further investment in coming to contract and indicates level of seriousness while allowing flexibility for alteration.
· Whether letter is enforced is determined based on manifested intent of party (question of fact)

· Mere recital in writing that letter is non-binding is not determinative if other aspects of letter and deal appear to establish intent that document bind.  

· Court bound to interpret language of contract, but such interpretation is governed by reading of parties’ intention, which may make boilerplate clauses ambiguous in context 

· If parties intend letter of intent to be binding, final contract need only be substantially based on intent letter for the letter to be binding.    

· Factors establishing intent (Quake Construction):

· In favor of enforceability: level of detail, stage of bargaining,  reason for abandoning deal, reliance on anticipated transaction

· In favor of need for formal writing: whether agreement is usually put into writing, magnitude of deal, whether future writing is explicitly contemplated, etc.

· Courts’ tendency to find enforceable contracts in letters of intent have limited their utility.  Companies now generally either go straight to contract or make letter of intent sufficiently detailed to avoid surprise.
Contemplation of Formal Documentation- R2 27

· Later papers not a bar to contract.  Possible to make a contract including obligation to execute subsequently a final writing which shall contain certain provisions. 
· If parties have definitely agreed that they will do so, and that the final writing shall contain these provisions and no others, they have then concluded the contract.

· If one party knows or has reason to know that other party does not regard agreement as final, but rather as preliminary negotiation, there is not contract.
· Comment c factors to evaluate:
· Extent of express agreement reached
· Is contract usually put in writing, and at what stage of the contracting process?  
· Few or many details
· Small or large amount to be transacted
· Action in preparation for performance during negotiation.
B.  Acceptance

Manifestation of assent to the terms made by offeree in manner invited or required by offeror (R2 50).  May be made as long as offer is still in force.
· When specified, manner of acceptance must comply with specifications provided by offer.

· If offer does not specify the mode of acceptance, acceptance may be given in any manner and by any medium reasonable under circumstances.

· Communication of acceptance in same manner as offer was made is considered presumptively reasonable, and becomes effective acceptance as soon as it leaves possession of offeree (R2 63(a))

· Mail Box rule: Offer and revocation are effective only upon receipt, but an acceptance may be effective when placed in a mail box (if mail is reasonable manner of acceptance.)
· This does not apply for an option contract; option only becomes effective upon receipt (R2 63(b)
· Offeror bears risk of lost acceptance- reasonable rule since he can specify acceptable manner of acceptance, and stipulate effective communication.
· Performance/acceptance of services or even silence may sometimes constitute acceptance (R2 69)

· Where offeree has been given reason to understand that silence will constitute acceptance, silence or inaction operate as acceptance subject to actual intention.
· Where offeree takes benefit of services with reasonable opportunity to reject and with reason to know they were not gratuitous
· Where previous course of dealing makes acceptance a reasonable interpretation of effect of silence.
· Possibilities for acceptance under UCC

· Acceptance may be made by promise to ship or actual shipment of goods.  2-206.
· Agreement to constitute K may be found even when moment of formation is indeterminate.  2-204.

· Course of performance/course of dealing may determine what is reasonable acceptance to an offer.
1.  Power of Acceptance

· Offer creates power of acceptance.  Power terminated by (R2 36):

· Rejection by offeree (R2 38)

· Contrary intention by offeror may preserve power of acceptance.

· Counter-offer by offeree (R2 39)

· Contrary intention by either party may keep power alive

· Both are terminated at time rejection/counter-offer is received (R2 40)

· Power also terminated by lapse of time, death/incapacity of either party or revocation.
2. Acceptance varying from Offer

Common Law
· Mirror image rule:  Reply to offer which purports to accept it but is conditional on offeror’s assent to additional or different terms is a counter-offer, not an acceptance (R2 59; Normille v. Miller)

UCC

· Definite expression of acceptance or written confirmation operates as an acceptance even when it states terms that are additional or different from offer unless made expressly conditional on assent to these different terms (2-207).  See infra.
3.  What Terms Enter

a.  Battle of Forms

Under Common Law

· Last shot rule emerges from mirror image rule under R2, 58 59- party who sends last form governs transaction (since terms will generally vary)

· Rule traditionally benefits seller- form responding to offer will be written as a counter-offer with acceptance then made by receipt or payment allowing seller to transfer risk onto buyer.

Under UCC- 2-207- drafted to ameliorate the disparity of the last shot rule and its advantage to the seller.

Two main questions:

· Was a contract formed between parties by their forms?

· Definite expression of acceptance or written confirmation sent within reasonable time operates as acceptance even when it states terms that are additional to or differing from offer or previous non-written agreement (2-207(1))  Unless:

· Acceptance is made expressly conditional on assent to additional or materially different terms.

· Courts have high standard for express conditionality.  Language must be clear and often conspicuous (though may be part of boilerplate) to notify buyer seller is unwilling proceed with transaction unless additional or different terms are included in contract.  Think Blue Box.  (Brown Machine)

· Where acceptance is expressly conditional, offeror must explicitly agree to accept mandatory terms.  Performance/silence not sufficient for acceptance in order to avoid last-shot rule (Brown Machine).
· Same rule applies for proposed additional terms that would not enter the contract under 2-207(2)
· If transaction is not between merchants, all proposed additional or different terms require such express agreement.

· If offeror does not explicitly and clearly assent to conditional acceptance, the writings of the parties do not establish a contract.  May still be contract established by performance under 2-207(3) infra.

· Confirmation of previous oral agreement cannot create a counter-offer because a contract has already been formed.  

· Issue then immediately goes to 2-207(2) as confirmation can be a proposal for additional terms that may or may not enter the contract.

· If a contract was formed by writings, what are the terms of the contract?

· Analysis goes forward under 2-207(2)

· Between merchants, terms treated as proposals for addition that enter unless:

· Offer expressly limits acceptance to terms of offer (2-207(2)(a))

· Here buyer expressly limits his offer to his own terms

· Buyer’s terms will win out under this provision in first-shot rule even where seller’s acceptance contains different and contradictory terms unless:

· If seller also makes his acceptance expressly conditional, then writings of parties will not establish a contract.  Proceed to 2-207(3)
· Terms materially alter contract (2-207(2)(b))

· Additional terms modify UCC as governing background law- material alterations from background law do not enter contract

· Test for material alteration:  Surprise or hardship test (Dale Horning)

· Trade usage relevant here for surprise element, determining legitimate expectations based on industry standard.  Levels of analysis:   Contractual language, course of performance under contract, course of dealing between parties, general industry standard to decide whether additional terms are material alterations.

· For hardship element, generally terms which substantially shift risk from either background law or trade practice (limitation of remedy clause in Dale Horning or limits of implied standards of merchantability)

· Clauses negating implied warranties, or reserving power to cancel presumptively result in hardship.

· Indemnification clauses will be material (Brown Machine)
· Clauses slightly enlarging exemptions, limiting right of rejection, and modifying remedies within trade practice generally do not involve surprise or hardship.
· Terms may be assented to even if they do impose surprise or hardship, but assent must be explicit and specific to term.  Performance does not constitute acceptance.
· Notification of objection has already been given or is given within reasonable time after notice received (2-207(3)(c))

· Knock-out rule- where terms are contradictory to offer, rather than additional, and there is no expressed conditionality on either end, contradictory terms are knocked out of contract and filled in by UCC gap-fillers.

· This applies clearly in the case of confirmations (Comment 6), and seems to be the favored rule for normal offer an acceptance as well.

· 2-207(3)-  If writings of parties do not establish a contract, contract may still be established by performance of parties recognizing existence of a contract.
· In this case, terms are made up of overlapping terms in writings of both parties and supplementary terms.
· Supplementary terms include UCC gap-fillers as well as such terms which may be established course of dealing or course of performance between parties.
· Mere receipt of forms without objection cannot classify as either.

Additional Issues:

· Key issue for these problems is to find the offer, which incorporates definition under R2 24.  Generally considered an offer:

· Buyer’s purchase order

· Online order form (either form itself, or else confirmation page accepts buyer’s offer).

· For modifications after valid contract is formed: always look to 2-207(2) provision to see if additional term can be added, or whether explicit consent is required.
2-207 (Check list)

· Offer (expressly conditional)

· Acceptance (not expressly conditional)  offer controls- First shot

· Acceptance (expressly conditional) no contract by writings, 2-207(3).  Find overlapping terms, UCC as gap-filler

· Offer (not expressly conditional)

· Acceptance (not expressly conditional) but differing

· For additional terms, look 2-207(2) and surprise or hardship test (DH)
· For contradictory terms- Knock out rule

· Acceptance (expressly conditional)

· Acceptance constitutes counter-offer.  

· No further document- no contract formed.  Proceed under 2-207(3)

· Requires explicit consent to particular terms for them to enter contract as acceptance.
b.  Electronic Contracts (Shrink Wrap and Click through)

Terms and conditions that are not available until box is opened.  Generally held to enter the contract.
Hill v. Gateway
· Case analyzed under simple offer/acceptance model rather than 2-207 Battle of the Forms.
· Key finding is that Gateway is the offeror and thus that it has control over the offer and the manner of acceptance.  
· Phone discussion is treated more like a quote or invitation, with final terms to come on delivery.
· Here terms included in “shrink wrap” specified that consumer would accept terms by retention of the product beyond 30-day period.
· Argued that there is an understanding in this sort of transaction that the full terms are not disclosed until the package is opened.  Contract is not formed over phone order, but rather after shipment of product and by decision to retain. 
· Parties have reasonable notice of additional terms and opportunity to find them.

· Court argues that this is a more efficient method of contracting for this scenario, as it avoids cumbersome and ineffectual process of detailing terms over the phone, thus potentially lowering costs (as is accomplished by its contractual limitations.)
· Reconstructed bargain argument- most likely bargain that consumers would have made.  Belief that consumers would choose this method of contracting given a full-set of choices.
· Logic applies to terms on tickets, etc.

Klocek v. Gateway

· Reaches opposite outcome to Hill.  Consumer is treated as presumptive offeror, therefore shrink-wrap terms function as proposals for addition which require explicit consent between non-merchants.
· Simply keeping the computer does not satisfy standard of explicit consent.
· Under this analysis, contract is already formed prior to delivery of product.
· Case applies 2-207 even though there is only one form at issue.
· Finds Gateway’s confirmation/acceptance in its terms was not expressly conditional.  No notice of conditionality at time of the sales transaction and presumption against finding conditionality in case where terms appeared with goods satisfying performance of oral agreement.
General Principles for Electronic Contracts
· Brown Machine presumption that purchaser is offeror generally no longer applies on electronic contracting, either shrink-wrap or click through.

· Where buyer does appear to be presumptive offeror, seller will only accept offers on seller’s own forms- comment for online orders.

· With buyer as seller, click-through contracts can solve the problem of express consent to conditional terms of seller- must click to accept to continue with transaction.
· More difficult problem for sellers in phone orders.

· These are standard contracts of adhesion and thus potentially implicates defense of unconscionability.
C.  Revocation

With minor exceptions, offers are revocable until they are either accepted or expire according to their terms or after a reasonable period of time.
· Revocation becomes effective at the time of receipt.  (R2 40)

· Reliable information received either directly or indirectly that offeror has acted in manner inconsistent with offer constitutes revocation. (R2 43; Normille v. Miller)

· Reasonable person acting in good faith constitutes reliable information

· Mere action inconsistent with offer by offeror is not sufficient for revocation absent notice to offeree.  Without notice, offeree may still accept the offer.  
D.  Limits to Revocation
Option Contracts-  
· Creates right to accept for certain period of time making offer irrevocable.  
· Right is not an obligation (need not be acted upon) 

· Benefits of creating an option contract:

· May induce buyers and allow them to have confidence in offer to make preparations, secure financing, and comparison shop with a reliable guarantee. 

· May want to make offer available to multiple parties where creating option contract with consideration is impractical.
· Mail-box rule does not apply.  Acceptance of option offer must actually be received to become effective.

Common Law

· Option is treated as relinquishing of additional right separate from the offer itself.

· Subsidiary promise of offer requires additional consideration.  Presumption that people do not intend to bind themselves gratuitously.  (Cf. Normille v. Miller)
· Offer is binding as option contract if it is in writing and signed by offeror, recites purported consideration for making the offer and proposes an exchange on fair terms within a reasonable time. (R2 87(1))
· This restatement principle that purported consideration is sufficient to create an option contract is not generally accepted.  Actual consideration must be offered.
UCC

Firm Offers

· Offer by a merchant to buy or sell goods in signed writing which in its terms provides an option will not be revocable during the time stated or for a reasonable time if no time stated (UCC 2-205).
· Period of irrevocability may not exceed three months (though option is renewable)

· Longer option can be created by actual furnishing of consideration.

· Offeror’s consent to option must be made clear by signing or initializing this provision (especially where offeree has provided the form.)
Pre-Acceptance Reliance Limiting Power to Revoke- Drennan Rule

· Offer which offeror should reasonably expect to induce action or forbearance of a substantial character on part of offeree before acceptance and which does induce such action or forbearance of a substantial character is binding as an option contract to the extent necessary to prevent injustice (R2 87(2); Drennan)
· Use of promissory estoppel theory to limit power to revoke in bilateral contract.

· Remedy creates an option and keeps the offer open, creating an opportunity to accept.
· If there is acceptance and the subsequent breach, damages will be available for this.
· This principle creates asymmetric risk and obligation.  Offeror is bound to his offer since he loses power to revoke, but offeree is not bound since he has no obligation to actually accept and use offer.

· Limits:  

· If general contractor knew or should have know of mistake there is no reasonable reliance

· Express statement or clear implication that offer was revocable undermine reasonable reliance and place risk on general contractor.

· General contractor cannot proceed to look for other offers- there are limits to binding of option.  Incursions of ability to revoke are necessarily limited in nature.  Must be accepted after reasonable time (when general bid is accepted).

· Bid vs. estimate-  mere estimate is not a firm bid, that does not hold.

· This principle has very limited application to general/subcontractor relationships, where general contractor cannot submit an offer for acceptance until receiving sub-bids that he must rely on.  Subcontractor has actual interest in this reliance.

· General Contract law (including in buyer/supplier context) emphasizes importance of mutuality of obligation (Baird).  Promissory estoppel is generally inapplicable to business setting except in this specific context with its particular structure.
E. Necessary Requirements of Contract
Formation of contract requires a bargain in which there is manifestation of mutual assent to exchange and consideration (R2 17).

Consideration   

· Formation doctrine- element must be established for enforceable contract to have been formed.
· Bargain theory is the modern standard:  A negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other (Baehr v. Pennotex).
· Performance must be recognized as the price of the promise based on an objective view of contractual reliance (Baehr v. Pennotex).  Cannot furnish consideration if unaware of offer.
· Mere recital of consideration does not establish consideration under common law (Dougherty v. Salt)
· Courts do not inquire into the adequacy of consideration for an otherwise valid contract (Batsakis).
· Past consideration is not consideration for purpose of contract formation (Plowman)
· Consideration is distinguished from a mere condition based on whether a reasonable person would understand that performance of the condition was request as the price of the exchange for the promise.
· Non-conclusive aid to determining this is whether performance of condition will be a benefit to the promisor.
G.  Interpretation

1.  Theories

· Subjective-  Oldest, based on values of autonomy and individual will.  Interpretation of contract terms determined by subjective understanding.  Where parties had different subjective interpretations, there would be no meeting of the minds and hence no contract (or at least no agreement on particular term).  Undermined predictability of contracts and made enforcement difficult.  Especially unreliable theory in litigation setting.

· Objective-  Relies on reasonable objective interpretation of words or actions taken by parties regardless of their subjective understanding of such terms.  Promotes values of reliability, efficiency and fairness, but has potentially illogical effect of binding parties to terms that neither intended and that neither wants.
· Modified Objective (Dominant contemporary view under both R2 and UCC) R2 201-204
Reasonable meaning of words and actions govern, but intentions of parties may override this reasonable meeting.  This values traditional notion that contract between parties is private matter not to be imposed by courts while allowing for reliability in contract.
Standard from R2 201
· If both parties attach same meaning to an agreement or a term (even if their understanding of the term is unusual) this meaning governs and will supersede objective interpretation.  R2 201(1).
· Where parties disagree, term/agreement interpreted according to meaning attached by one party if at time agreement was made:  (R2 201(2))
· If that party did not know or had no reason to know of other party’s different meaning, and other party knew or should have known meaning attached by first party 
· Absent these conditions, party is not bound by unknown meaning of other party, which may result in lack of mutual assent (R2 201(3)). 
· Where neither party knows other’s meaning, there may be no contract since court finds it cannot construe contract to represent parties’ agreement

· This could potentially mean there is no contract or simply that there is no agreement on particular term; still a binding contract where term is non-essential or it can be supplied.
· Analysis rests on determining which party’s meaning controls the contract and then deciding what that meaning was.
Joyner v. Adams

· Dispute over contractual term governing escalation clause for property contracting.
· Dispute over meaning of term “developed” for purpose of escalation clause on development contract.
· Court finds that parties had different intended meanings for terms, but remands for argument on what parties knew of the other’s intended meaning, as this will govern.

2.  Principles of Interpretation- R2 202
· Purpose of parties- Considered most important aspect of interpretation if it can be ascertained, but purpose may not be decisive as it may not be clear in litigation context.  

· Words of a feather- context affects meaning of words/phrases

· Contract interpreted as a whole- meaning of words termed in light of entire contract for coherence.

· Attempt to achieve coherence in light of course of performance and past dealings as well.

· Courts will try to validate contracts- preferred outcome to validate contract

· Specific terms modify general terms and take precedence

· For lists, omitted item is not considered implicitly recognized.

· Ambiguity is often construed against the drafter.

· Most relevant in case of adhesion contracts, or generally where party that drafted contract is presumed to have substantial edge in expertise and sophistication.

· Omission by such a party controlled drafting may be interpreted as a choice to exclude

· Principle is inapposite between two parties of generally equal bargaining power and sophistication, because drafting confers no real advantage. 

· Course of performance that is acquiesced or agreed to is given great weight in interpretation

· Courts prefer dickered terms.

· Standard or technical definitions adhered to unless otherwise indicated.

· Preference for reasonable terms consistent with public interest and general legal requirements.

UCC- 2-208
· Given repeated occasions for performance by either party with knowledge of nature of performance and potential for objection by either party, course of performance accepted or acquiesced to is given deference in interpretation
· Hierarchy for interpretation (though attempt to construe them consistently):

· Express terms (history of negotiation may be relevant to help determine)
· Course of performance

· Course of dealing

· Usage of trade

· R2 203 establishes same hierarchy with respect to common law.

· Argument against course of dealing- accommodations are made in context of ongoing business relationship, but contractual terms are designing to govern end-game worst case scenario in litigation.
· Use of trade usage places awareness burden on new entrants, but may facilitate their ability to enter contracts.
C.J. Frigalement (Chicken case)

· Dispute over term “chickens”- whether it may include older birds or just young birds.

· Burden of proof on plaintiff to establish preferred interpretation given that it is arguing for breach, and here plaintiff fails to meet that burden 

· Plaintiff advances arguments based on “words of a feather”, technical usage (Dept Ag standard), trade usage, and other party’s intention.

· Defendant counters with own evidence on trade usage, coherence, and fact that plaintiff should have known defendant’s meaning as reflected in price.  Also evidence on standard (dictionary) usage.
3.  Doctrine of Reasonable Expectations (R2 211(3))
Thus far only adopted in context of Insurance Contracts.  Applies where drafting party (Ins Co) that other party’s manifestation of assent would not occur given particular term- not reasonably expected.

Elements:

· Applies in Contracts of Adhesion (Business and Consumer)

· Standard Form contract

· Drafted by one party that participates in numerous routine transactions

· Take it or leave it contract

· Potentially could implicate market and competition, but not explicitly an aspect of the element.

· Document signed by adherent

· Adherent does not regularly enter into transaction or contract

· Principle obligation of adherent to pay

· Must have offensive term that frustrates the reasonable expectations of the other party

· Test for this:  

· Bizarre or oppressive 

· Eviscerates non-standard terms

· Eliminates dominant purpose of transaction (does not insure against what party expected)

· Adherent must not have been given reasonable or sufficient notice of term.  Real notice of term means doctrine will not apply.
C & J Fertilizer

· Insurance contract to protect against burglary.  Contract provision provided recovery only in case in which there were signs of forced entry at outside door.
· Only forced entry demonstrated at inside door, but conclusive evidence that burglary was not an inside job.  Insurance company denied recovery.

· Court holds that parties are not bound to terms in adhesion contract that are beyond reasonable expectations or which would have negated deal if known.

· Court had alternative to find ambiguity in contract and interpret against the drafter; instead introduces doctrine that allows court to ignore clear language of contract and rewrite terms according to what it considers reasonable expectations.
· Case is at the fringe of contract law, as it involves very proactive court action upsetting traditional contract doctrine.

· Also creates potential incentive not to read contract.  Would “reasonable” expectation of consumer defeat clear contrary language in policy.

· To what extent should industry practice matter?

· Practical implication is very limited, even though doctrinal change is dramatic.  Insurance company need not do anything because in most cases their clauses will be effective.  Consumer will not challenge denial of recovery in majority of cases, and small remaining claims can be settled.

· Legal costs are part of doing business and insurer benefits from economies of scale.

4.  Parol Evidence Rule- R2 213, 214
· Functions as exclusionary principle to non-written evidence to written contract.
· If written contract is considered complete memorialization of agreement, parol evidence rule functions to exclude any evidence that would contradict or vary its terms.
· Common law test for whether entire agreement is embodied in the writing is the “Four Corners Test”
· If written contract constitutes a complete legal agreement on its face (no mention of lack of finality or completeness) then it will be considered full agreement, with parol evidence exclusionary principle applying (See Thompson v. Libby)

· Under Common Law, merger/integration clause considered conclusive evidence that written contract was complete representation of agreement.

· Problem with strict interpretation of the rule is that many contracts often do not represent the entirety of the agreement between parties, even when it purports to.  There may be other mutually assumed/agreed upon obligations, whereas contract only embodies central agreements.
· Courts therefore have a tendency to interpret the finality of the written agreement depending on the injustice of such a result (with application of parol evidence rule).

· Exceptions to parol evidence at common law

· Fraud, Mistake, Duress or other defenses to invalidate (R2 214(d))
· Written contract incomplete on its face

· Parol evidence use to resolve ambiguity in contract (but not to contradict or add)

· Pertaining to collateral agreement

· More modern rule for R2 214 in Taylor v. State Farm.  
· Proper for a court to first consider the proffered {extrinsic} evidence, make a determination as to whether the contract is “reasonably susceptible” to the interpretation proposed, and, if it is, admit the evidence for the purpose of determining the meaning of the contract by the fact-finder.

· Still supposedly proper only to resolve ambiguity not to contradict written terms, but this broadly construed.  Reasonable interpretation supposed to explain rather than contradict given term

UCC- 2-202

· Evidence of prior or contemporaneous oral agreement can only be used to explain or supplement final written agreement, not to contradict it.
· Evidence of course of performance and trade usage is only permitted to explain and supplement, not to contradict written terms.
· In Nanakuli Paving, court allowed evidence on course of performance and trade usage to support finding of mandatory price protecting in contract despite language that price was posted at delivery.
· Trade practice and course of performance used to demonstrate that this extraordinary practice (price protecting) was not actually extraordinary in context, but rather was reasonable understanding of parties.
· In this case, seller bound by trade usage of industry and area even as a new entrant and because usage was so regularly observed in area.  Burden is on new entrant here to understand ordinary usage.
· Regularity of usage in place, vocation or trade justifies expectation of this usage 
· This can be established with expert testimony.
· This use of trade-usage is non-biding and can be contracted out of.
· This extrinsic evidence only makes it in because court adopts liberal view that allows in evidence unless it cannot reasonably be construed as consistent with express terms.
· This is an example of liberal parol rule allowing extrinsic evidence to uncover latent ambiguity, even if terms do not appear ambiguous on their face.
IV.  Implied Terms
Term enters contract with full force- determines party’s obligations of a contract

Two bases:

· Implied in fact- Term represents Court’s view of what parties actually agreed to/intended.  Necessary addition to fulfill original purpose of contract (See Wood v. Lady Lucy)

· Implied by law- Terms imposed regardless of party’s intentions.  May even modify or contradict parties’ own term.  

· Duty of Good faith is most important implied in law principle (under both UCC and R2)

Exclusivity Deals
· Obligation to exert best efforts is implied in fact so that exclusivity contract does not fail for lack of consideration.
· Assumption that party would not intend to bind herself to exclusivity arrangement if other party has no corresponding obligation.  Obligation of good faith and best efforts is implied in fact here.
· Party may argue for breach based on other party’s failure to meet this good faith obligation of best efforts, but must first establish standard for best efforts.

· Good faith obligation of best efforts has been modified over time and downgraded to reasonable efforts.

A.  Good Faith- R2 205, UCC 1-203
· Most important implied in law principle.

· Applies to performance, rather than formation. Operates as a policing mechanism for contracts as a basic minimum requirement.

· Functions to prevent party from undermining spirit of contract and other party’s reasonable expectations in contract.

· Cannot gain from other party rights that were surrendered in contract

· Cannot deny other party rights that were allocated in contract.

· Honesty in fact in conduct or transaction concerned
· Emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party

· Willful misrepresentation (of intended performance) goes beyond reasonable skepticism expected in bargaining process.

· Extremely costly and inefficient if there is inability to rely on parties expressions in contract.  Issue of public policy makes this not waiveable.

· For merchant, observance of reasonable commercial standards of fair dealing in the trade.

· Cannot undermine the spirit of the contract.  Limits on the elasticity of the terms of the contract.

· Potential instances of bad faith:
· Evasion of the spirit of the bargain,

· Lack of diligence in performance

· Rendering of imperfect performance

· Abuse of a power to specify terms

· Interference with or failure to cooperate in the other party's performance.

· Arbitrary termination of contract.

· Implausible overreaching interpretation of contractual language (especially where not actually believed)

· Potential imbalance in power or obligation under contract creates heightened importance on good faith, as in exclusivity contract above.  

· Where contract confers discretionary power on one party over another party (as in controlling other party’s benefits) court examines good faith obligation closely.

· In Locke v. Warner Bros, plaintiff entered into an exclusive first look contract with movie studio that provided Warner first opportunity to review her projects and approve based on their discretion.  Warner fulfilled obligation to compensate Locke under contract even without using her work, but breached good faith requirement to actually consider her work as per contract to evaluate based on the evidence.  
· Grant of discretion in contract is not grant to reject without consideration in manner antithetical to good faith, especially as Locke was damage by breach of good faith despite her compensation.
Requirements Contract- UCC 2-306
· Seller supplies product based on requirements of buyer.  

· Exclusivity arises because buyer is not free to deal from other sellers- must be exclusivity or else there will be no real contractual obligation to buy.

· Arrangement allows parties to plan and deal with uncertainties in supply market.

· Means parties will face the risk of changing prices, but has benefit of maintaining guaranteed source of supply avoiding risk of short-fall and price spike.

· For seller provides guaranteed outlet for product in potentially uncertain market.  

Outputs Contract

· Seller agrees to sell all of its output to a particular buyer.  

· Deal is exclusive for seller, but buyer may go to other sellers for needs in excess.  

· Useful contract in circumstance of ongoing needs to lock in over time
Good Faith Restrictions

· Important to avoid subjecting one party to abuse of discretion by other.

· In requirements contract, buyer has range of discretion pertaining to the good faith variability in his requirements, but he may not manipulate requirements disproportionately in either direction.
· This limitation is necessary to make the promise non-illusory.  Prevents contract from disappearing.  

· Unreasonable scaling up of requirements is explicitly prohibited under 2-306(1)- cannot allow buyer to act as reseller by exploiting agreement and using good price to engage in competition with seller. 

· Requirements must be limited to company’s own actual requirements, which can be scaled up based on genuine needs.

· No explicit limitation of requirements reduction, but it must be done in good faith.  Cannot reduce requirements to zero for the purpose of avoiding the bargain.

· Is more leeway to go below estimates than above given the statutory language.

· Key distinction for good faith is whether dramatic change in requirements is based on reasons internal or external to the bargain.  Changes designed to avoid contract that has become undesirable will be considered bad faith whereas changes based on external conditions (e.g. reduction of orders) will not be bad faith since party does not have incentive to manipulate them.

· In Empire Gas, company entered into requirements contract for provision of propane converters and all propane supplies needed.  Buyer subsequently decided against conversion to propane; did not violate exclusivity aspect of contract, but essentially reduced its requirements to zero.  
· Court found this was a breach of implied term of good faith since it was done without an external business reason- requirements reduced for purpose of avoiding the contract.

· Empire needs to justifiability rely on performance under this contract, so that it can make preparations to perform and benefit.

· Contract allocates risk between parties.  Change in business strategy is a risk that Empire contracted out of.  This is the very purpose of entering into a Requirements contract as opposed to acting on case by case basis.  Defendant’s conduct was bad faith because it was manipulation of requirement for purpose of avoiding deal.

· Good faith necessary to avoid problems relating to lack of mutuality and consideration.

B.  Time Provision and Termination- UCC 2-309

Termination Clauses Generally

· Termination clauses are an important risk allocation mechanism, especially in long-term Ks.

· UCC gap filler can be contracted out of with permissive termination at will clause if not unconscionable.

· This creates vulnerability to opportunistic behavior by other party and the possibility of incurring non-recoverable losses.

· Notice provisions allow for preparation and loss mitigation, but means one party bears risks of loss within that termination period.
Termination Requirements under UCC-2-309
· When no time for shipment or delivery is provided in contract, implied that it shall be upon reasonable time.

· Reasonable time based on good faith and fair dealing, and determined by what constitutes acceptable commercial conduct under 2-103.

· Contract for successive performances but of overall indefinite duration is valid for reasonable time.  

· May be terminated at any time by other party.

· Proper notice- Termination of contract by one party (except prompted by certain previously agreed event, providing antecedent notice) requires reasonable notification be received by other party

· Reasonable notification implications principles of good faith.  Requires notification that gives other party sufficient time to seek substitute.

· Relevant factors include distributor’s need to sell off remaining inventory; whether distributor has made substantial un-recouped investment in reliance on contract; whether there has been sufficient time to find substitute arrangement; whether there is anything else in agreement that would suggest longer time frame is necessary.

· Termination for a breach is distinct from termination here, and does not require reasonable notice.

· UCC provision preserves at will contracts, which afford parties maximum flexibility to deal with risks and various contingencies, while still protecting parties against damage from sudden termination.

In Leibel v. Reynor, pl. was in exclusive dealer/distributor relationship for sale of garage doors and parts.  Agreement was on an at-will basis, but pl. made significant investments to start business in reliance on this deal.  Reynor cancelled deal without notice due to declining sales (no agreed upon event trigger).  Court held implied term of reasonable notice applied, as plaintiff needed to be given time to recoup some of his losses and avoid the severe damages from his reliance.

Question:  What would the damages for breaching this implied term be?  Not restitutionary damages, but what is benefit of bargain given that cancellation was permissible with reasonable notice?

C.  Warranties

· Warranties are risk shifting mechanisms. They alleviate buyer from risk and fully remove buyer’s obligation to investigate.  Seller takes on all of these risks.

· Breach of warranty functions as an indemnity- complete shift of risks for loss.

· Especially useful when it is too costly for buyer to investigate facts of goods or where defect is hidden.   

·  Basic warranties are now implied in law.  Under UCC for sale of goods, warranty of merchantability is implied in law.  2-314.

· Most warranties can be waived, but background law places them as implied term in contract unless they are explicitly contracted out.

· This changes leverage in pricing for having vs. removing warranties.

· Implied by law- Terms imposed regardless of party’s intentions.  May even modify or contradict parties’ own term.  

· Warranties only apply to states of fact, not to opinions.

1.  Express Warranties- UCC 2-313
· Must be affirmation of fact that relates to the goods- goods must conform to promise. 
· Language must be susceptible to reading as express warranty
· Demonstrating breach of express warranty is sufficient for recovery of benefit of bargain damages
· Express warranties created under UCC 2-313, requiring that goods will meet description when:
· Seller makes affirmation of fact or promise relating to the specific goods that becomes part of basis of bargain.  
· Description of specific goods which is made part of basis of bargain
· Sample or model of goods which is made part of basis of bargain creates express warranty that goods will conform to sample/model
· Mere affirmations of value or statements of seller’s opinion or commendation do not create a warranty.  Mere sales puffery.  2-313(2)
· It is expected party knows to be skeptical of such statements in sales situation.
· In general, to qualify as warranty, statement must be of fact that is capable of some measurement/verification.  Must be objective in nature.
· False statements of value may however provide some grounds for misrepresentation claim.
· Statements of fact made in description of goods are presumptively part of the bargain.
· To remove from bargain, must be established that buyer did not rely.  E.g. Car said to go up to 100mph, but buyer says he doesn’t care if it goes above 60mph.  No breach for failure to go above 80mph.
· Warranty created after deal has been made may enter K as a modification without consideration under 2-209.
· Express warranty may follow product to customer w/out privity (e.g. ultimate consumer) if express statement (as in advertisements) creates expectation about product.
2.  Implied Warranties

Merchantability and Usage of Trade- UCC 2-314.

· If seller is a merchant, merchantability of goods is implied as warranty unless modified under 2-316.

· For good to be merchantable it must:
· Pass without objection in the trade
· Be fit for ordinary purpose for which such goods are used
Merchantability for Particular Purpose- UCC 2-315

· Applies only where seller has reason to know of buyer’s particular purposes for the goods at the time of contracting
· Seller must have reason to know buyer was relying on seller’s skill or judgment to supply goods suitable to particular purpose
· Buyer must actually in fact rely on seller’s skill or judgment
· When these conditions are met, there is an implied warranty that goods are fit for buyer’s particular known purpose.
· Breach does not require showing defect- only failure to meet buyer’s particular purpose.
3.  Disclaimers of Warranty- UCC 2-316
· Words or conduct tending to limit or negate an express warranty are to be construed as consistent with words and conduct that created the express warranty whenever reasonable.
· Negation or limitation is inoperative to the extent that it is not reasonable (subject to the limitations of parol evidence)
· Warranty is part of good purchased as it creates expectations for buyer, which cannot be violated by attempt to disclaim it.
· Clear limitation of warranty with disclaimer therefore can result in construing warranty narrowly where alleged express warranty is unclear.
· Disclaimer of merchantability can only be effected by actually mentioning merchantability.  If it is in writing it must be conspicuous as defined in 1-201(10).

· Disclaimer for particular purpose can only be done in writing and with conspicuous language.

· Certain language making disclaimers obvious can also functionally disclaim.  

· This includes terms like “as is”, “with all faults”, etc.

· Also implicit disclaimer if seller demands buyer inspect goods and buyer refuses

· This is not the same as recognizing caveat emptor.

Bayliner Marine Corps- Example Case

Fisherman bought boat that was too slow for him to use for his intended purpose of offshore fishing.  Potential express and implied warranty claims.

· Express warranty- Written statements of fact did not apply to boat he purchased (general prop matrixes).  General commendation that boat provides necessary performance does not qualify as statement of fact.   Model boat did not create warranty because it was different boat.

· Implied warranty of merchantability- Not violated.  Boat could pass of ordinary purpose, and no evidence that it would meet objection within trade.

· Implied warranty of particular purpose- Boat did not meet buyer’s particular purposes, but seller did not have sufficient reason to know of buyer’s particular purposes or that buyer relied on his judgment.
V. Damages for Breach

Expectation Damages- Party receives benefit of bargain for break of contract.  This generally means lost profits, with any money party has saved by non-completion subtracted.

· Parties are expected to mitigate damages by finding comparables.  Under UCC, buyer obliged to find replacement goods if seller does not perform, and may recover difference in costs if contract had been executed.  UCC 2-711
Incidental and Consequential Damages
Incidental 2-715(1)
· Incidental damages from seller’s breach include reasonable expenses from inspection, receipt, transportation, etc. of good rightfully rejected.

· Also includes expenses from cover or other reasonable expenses related to delay or other breach.

· Incidental damages are recoverable under background law.
Consequential under UCC (2-715(2))

· Loss resulting from general or particular needs of which seller at time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise
· Injury to person or property proximately resulting from breach of warranty.
· Consequential damages may be limited or excluded contract term.  2-719.
· Limitation of consequential damages pertaining to personal injury in consumer context is prima facie unconscionable.
Reliance Damages
Restitution Damages
VI. Defenses to Non-Performance (Changed or Newly Discovered Circumstances)
· Defenses rest on assumption that something has so fundamentally changed as to lift obligation of contract.

· These defenses run against traditional contract values of predictability, reliability, allocation of risks, freedom of contract, etc.

· Defenses go to substance of the contract rather than simply process, making them so unusual.  

· Courts are reluctant (and ill-equipped) to review substance.  Procedural defects are more objective and easily applied.

· Doctrines are very exceptional and place high burden of proof on party seeking relief, especially given importance of risk allocation.

· New or newly discovered facts invariably causes shift in costs/obligation to parties.  Contracts, however, are intended to bind regardless of shifts, functioning to allocate risks.

· Doctrine exists at margin, only in case of egregious effects beyond broad range of possible risks/outcomes parties anticipated when forming contract.  
A.  Mistake

1.  Mutual Mistake

· Relief only appropriate when a mistake of both parties has such a material effect on the agreed exchange of performances as to upset the very basis for the contract, making it voidable.
Elements (R2 152 & 154):

· Must relate to fact believed to be in existence at time of contract formation about which both parties were mistaken

· If fact changes during course of performance, this implicates impracticability defense rather than mistake.
· If both parties are not mistaken, then is raises misrepresentation claim.
· The mistake must relate to a basic assumption on which the contract was made (R2 152)

· In Lenawee Board of Health, basic assumption of bargain was that they contracted for sale of property that was habitable by humans and could produce revenue.  Assumption mistaken due to unknown and unfixable septic defect which caused property to be condemned; made property unusable for its intended purpose.

· Mistakes about market conditions or financial ability do not qualify as basic assumptions.  (R2 152 Comment b)
· Barren cow would count as basic assumption, as would purchase of land for its timber

· Mistake must have material effect on performance of the parties

· Party seeking to rescind contract must show that mistake has created extreme imbalance in the agreed exchange that party cannot fairly be required to carry it out. One party unfairly benefited by mistake.
· Other remedies for relief other than rescission may affect materiality
· Very basis of the contract must be upset (R2 152 Comment a)
· Insufficient to simply show party would not have entered the contract if aware of the mistake.

· In Lenawee Board of Health, mistake was material, since property lost value for purchaser, and seller was benefited by performance.  Only rescission could remedy mistake.
· Adversely affected party seeking to void must not bear the risk of the mistake as defined under R2 154
· Party bears risk when:

· It is allocated to him by agreement of the parties

· He is aware at time of formation that he has limited knowledge about facts but treats the knowledge as sufficient.

· This implicates degree of reasonable care exercised (See Wil-Fred’s- Company used reasonable care in relying on well-established sub-contractor and then checking quotes when seeing difference)

· Risk is allocated to him by court because it is reasonable

· In Lenawee Board of Health Court treats boilerplate “as is” clause as risk allocation mechanism, placing risk of mistake on buyer.

· Not all courts give this clause such effect.  Some courts hold it provides party with inadequate notice of what it is bargaining for in terms of risk allocation.

· In general, courts face difficult task here because they must make risk and damage fall on one of two innocent parties.

· Burden of proof is on party seeking rescission.

· Other issues for interpreting risk allocation clauses may arise in interpretation- which party drafted, etc.

· Lawyering strategies for risk

· If unable to allocate risk to other party, seek compensation for increased risk and burden.

· Divide risks and specify which party shall bear which risks.

2.  Unilateral Mistake- R2 153

· More difficult claim to establish because it upset reasonable expectations of party that was not mistaken (mutual mistake upsets both parties expectations, though one party might benefit.)
Elements

· Same for mutual mistake (must be mistake at time of contract that relates to a basic assumption of the exchange and which materially affects the exchange of performances which is adverse to party and for which party does not bear allocation of risk) with two additions under R2 153:
· Effect of mistake is such that enforcement of contract would be unconscionable or
· In Wil-Fred’s, enforcement is potentially unconscionable due to disparity in benefit/injury- general contractor will suffer substantial loss, while loss to the district would be minimal.
· District can easily be placed in status quo ante because performance has not begun, they have made no investments based on contract, and the only injury they will suffer is not receiving a windfall from mistake- can use other bids at market rate.
· The other party has reason to know of mistake or his fault caused the mistake.
· In Wil-Fred’s, offer is so far below all other offers that district had reason to know of mistake at time of bid.
· In Wil-Fred’s, mistake by sub-contractor was potentially induced by district’s incorrect/confusing specifications.
· Ability to place non-mistaken party in status quote ante is crucial.  Would be unjust to adversely affect non-mistaken party.  This issue also implicates whether enforcement is unconscionable.
Additional Issues

· To not bear the risk of a unilateral mistake under R2 154 must exercise reasonable care.
· Party which makes a unilateral mistake due to its absence of reasonable care bears the risks of that mistake (as in not reading K in Ray v. Eurice).
· Mistakes as to judgment and economic conditions are not basic assumptions.
· Errors in math or fact more likely to allow rescission or reformation.
· Remedy generally rescission with potential restitution for other party.
B.  Impossibility, Impracticability and Frustration of Purpose
· Doctrines only available for circumstances without fault.

· Involve changes that occurred after contract was made- distinct from mistake
· Changes must have occurred without fault of party seeking rescission.
· Remedy here is not rescission, but rather suspension of obligation.

· No restitution or remedying other party to status quo.

· Restitution may occur in damage phase if it can be done without restoring obligation, but cannot receive damages for failure of obligation.

Impossibility (R2 262, 263; UCC 2-613)
· Applies to instances in which unique performance is required.  Impossibility of this unique performance provides grounds for excuse from performance.

· Either particular person, unique thing or previously specified goods necessary to complete performance becomes entirely unavailable (as through death or incapacity.)

· Insufficiency of damages and unavailability of specific performance means doctrine is applied almost exclusively to personal service contracts or contracts for sale of unique goods.

· Doctrine will therefore not apply when substitute performance is available or when monetary damages are an option to provide other party with benefit of the bargain.
· Doctrine applies when performance is literally and objectively impossible (singer can’t perform because she’s dead) as opposed to subjectively impossible or impracticable for particular contracting party.

· Classic case Taylor v. Caldwell
· Contract to rent concert hall.  Performance excused by impossibility when hall burned down prior to first performance.
· Modern court would likely not find impossibility here- damage to other party (music presenter) could be compensated by benefit of the bargain monetary damages for lost revenue.

· Question would then turn on which party bore the risk of the concert hall being destroyed by fire.  Without contractual provision, could assume that lessor bore this risk and therefore he is obliged to compensate.

· Alternatively, could argue under impracticability doctrine that continued existence of hall was basic assumption of bargain as was non-occurrence of fire.
· UCC application to goods specifically identified for performance before contract formation.
· Total loss of goods without fault of either party allows contract to be avoided.

· Partial loss or substantial deterioration allows buyer to inspect and accept at reduced price or to reject, ending obligation.

Impracticability (R2 261; UCC 2-615)
· For this defense, event must occur, non-occurrence of which was a basic assumption underlying the contract making performance impracticable.
· Continuation of existing market conditions and of financial situation of parties will not qualify as a basic assumptions

· Even severe decline in market will usually not provide sufficient grounds for an impracticability claim.

· Long-term contracts contemplate possibility of market declines (including severe ones) and are structured to allocated the risks of such events (as through termination clauses)
· Allowing market decline to establish a defense to contractual enforcement through impracticability creates a large loophole for contract reliability, especially as many decisions will generally determine a company’s success and profitability, rather than one external event.

· Severe shortages of raw material or supplies due to war, embargo, local crop failure or unforeseen shutdown- this may give rise to an impracticability claim, though again the standards are very high and must be well beyond the normal range.  Must go beyond risk allocated in contract.  (UCC 2-615 Comment 4)
· Lack of alternatives to non-performance may also be a relevant factor.

· In general, impracticability defenses that basis plea for relief on increased prices are rejected.  But where substantial cost increase is result of completed unexpected conditions unrelated to mere changes in market conditions, there is a better chance (See Mineral Park).

· This is especially true if analogy can be made between unexpected conditions and recognized excuses in Comment 4.

· When contractual language allocates risk or creates clear mechanism for termination, impracticability should generally not succeed as a defense.

· In Karl Wendt Farm Equipment, Court found that the severe decline in the farm equipment market did not undermine a basic assumption of the contract, even though it made performance less practical/preferable.

· Court also stressed that contract termination clause allocated the risk between the parties, and that operating within this clause was a reasonable alternative to unilateral termination and non-performance.

· Termination clauses essentially allocated risk of severe decline to IH within 6-month period and to Karl Wendt beyond 6-month period.

· Where there is no termination clause or other contractual term, party best able to insure against the loss (superior risk bearer) should influence where risk is assigned under the doctrine. (Posner argument.)
· Force majeur clauses
· Strong risk allocation clause often in boilerplate- usually enforceable and allows avoidance of litigation.
· Often deal specific- may excuse seller or supplier in event of strike (suspension of labor).  
· This shifts risk of event to buyer.  Absent such clause, risk would be on seller who would have to cover.
· Notion of impracticability can be extended with this clause to areas that would not actually succeed as defense on its own.
Frustration of Purpose (R2 265)
· Purpose frustrated must be principle purpose of contract

· Must be specific to contract- contract would not make sense without it.

· Mutual profitability is underlying purpose of all contracts, which would expand this defense unreasonably.  Not definition of principle purpose for this doctrine.

· Frustration must be substantial.

· Mere loss of profitability is insufficient.  Frustration must be so severe as to have not been considered within the risks assumed under the contract.
· In Di-Chem, court holds a very high standard for this.  If party derives some benefit or consideration under the contract (even if greatly reduced to the point contract is undesirable) then there is no substantial frustration.

· In Di-Chem, company not able to use storage space for many of it chemicals after regulation by city.  Court notes that it can still use space for storage of other products, and thus that their purpose is not substantially frustrated.
· Non-occurrence of frustrating event must have been a basic assumption of the contract (same test as for impracticability)

· In Karl Wendt Farm Equipment, court finds basic purpose of contract was to establish the terms of relationship- mutual profitability far too broad. Dramatic downturn in market therefore did not frustrate primary purpose.

· Frustrations of purpose relating to restrictions of use resulting from governmental regulation or order are more likely to be granted.
C.  Modification

Alteration to contract that may be made subsequent to formation by mutual agreement of parties and pursuant to standards of good faith and fair dealing.

Common Law- R2 73 and 89

· Pre-existing duty rule- Modification of contract is invalid due to lack of consideration if one party’s only consideration furnished is that of duty already owed under contract.  R2 73
· Promise to pay or increase payment to party for same performance that party is already under contract to perform is without consideration and void (Alaska Packers).

· Rule reflects concern that party may unjustly extract additional consideration from party when relative positioning of parties shift after commencement of performance.  One party can become dependent on other’s performance.
· Similar consideration that differs somewhat from pre-existing duty may supply consideration for modification if difference is not a mere pretense of a bargain.

· Exception if duty owed under the contract is doubted or in honest dispute.

· Even with consideration for modification, promise for modification made under duress will be voidable.

· Exceptions to Pre-existing Duty Rule.  R2 89.  Promise to modify duty not fully performed is binding on either side if:
· Modification is fair and equitable based on circumstances developing that parties did not anticipate that the time of the contract.

· This provision lessens risk of extortion as above.

· Unanticipated circumstances is a far more lenient test than exists under either impracticability or frustration of purpose.

· Extent to which justice requires enforcement in view of material change in reliance on a promise.

· This incorporates promissory estoppel doctrine into modification standards.  As in promissory estoppel under R2 90, reliance must be justified.
· Claim of preserving rights/remedies or clear statement of dissatisfaction required by party making unwanted modification to later resist modification.  Such action undercuts reliance.
UCC- 2-209
· No additional consideration is required for modification to be binding- diverges from common law with respect to one-sided modifications.
· However, all modifications are subject to basic requirements of good faith and fair dealing.  Extortion of modification without valid commercial reason is ineffective as violation of duty of good faith.
· Two part test for good faith in modification as provided in Roth Steel based on Comment 2:

· Party may seek modification in good faith when unforeseen economic exigencies existed promoting an ordinary merchant to seek modification to avoid loss on contract.
· Even when circumstances justify modification, modification cannot be obtained by coercion with threat of breach.

· Honest belief of legal defense to duty of performance removes implication of bad faith from threat to breach.

· Duress also exists as a basis to resist enforcement of modification, but will generally be co-extensive with bad faith claim.

· In Kelsey-Hayes, modification of requirements contract at threat of shutting down production gave rise to potential duress claim to resist enforcement.  Threat of breach and possibility of lack of alternative for other party given its other contractual obligations and inability to obtain an alternative supplier in necessary amount of time.

· Party seeking to resist contract modification is also bound to standards of good faith and fair dealing, which include honesty in fact.
· This creates duty of party agreeing to potentially coerced modification to make plain that he is acting under protest so as not to deceive other party.

· Failure to do so may mean loss of right to resist improper modification.
Statute of Frauds application
· Under both UCC and R2, modifications are subject to both statute of frauds and no oral modifications clauses (private statute of frauds), but with significant exceptions.
· Under UCC, oral modification may act as a waiver when established by words or conduct demonstrating willingness to dispense with its protections.
· Promissory estoppel reasonable reliance may bar use of Statute of Frauds as a defense to modification (see Brookside Farms).

· Again, party has good faith obligation to object to modification, especially where it becomes part of parties’ course of dealing as in Brookside Farms.  

· Also after performance has taken place (payment made and accepted for goods or good received and accepted) there is no defense based on Statute of Frauds or NOM. 2-201(c).
· Brookside Farms holding: Party cannot use no-modification clause to escape from requirements of good faith when it used modification as inducement to other party's performance.  Actual conduct may establish modification of contract beyond restrictions of statute of frauds. 
· For common law, promissory estoppel may be invoked to enforce an oral modification that is subject to the statute of frauds if it would be unjust to reinstate the original term(s) where a party materially changes position in reliance on the agreement to modify.  

VII.  Defenses to Enforcement (Based on misconduct)
· Defenses below make contract void at formation.  Assent to bargain is deemed illusory due to various extrinsic factors.

· Defenses to contract enforcement are exceptional doctrines that run counter to primary goals of contract law.  They are narrowly applied.
A.  Duress- Defense based on unfair coercion.  
· Historically Common law theory of duress was limited to physical threats of force and injury.  Contemporary law generally allows narrow economic duress defense (See Totem Marine)
· Very exceptional doctrine since it allows voiding contract short of actual bankruptcy.  Related to wrongful conduct of party attempting to enforce the bargain.

· Elements (R2 175) 
· One side in bargain threatens or commits a wrongful act  intended to cause or exacerbate pressure on other party

· Other party lacks reasonable alternatives to the coerced bargain.

· When a Threat is Improper/Wrongful (R2 176)
· The threat is a breach of duty of good faith and fair dealing under a contract with the recipient (176(1)(d))  Example of Economic Duress
· Mere threat to breach a contract or to withhold payment is not necessarily improper per se, since there may be legitimate reasons to do so based on other party’s conduct.

· Such a threat only becomes improper when it goes against good faith if it is used as tool for deliberate coercion without independent business justification.

· In Totem Marine, amount owed was acknowledged and then deliberately withheld to coerce, making it wrongful.  Could have potentially been justified by other legitimate business reason.
· Other improper threats under 176(1):

· Threat of crimes/torts, threat of criminal prosecution, bad faith threat of civil action.

· Threat is improper if resulting exchange not on fair terms and (176(2))
· Threatened act would harm recipient and would not significantly benefit party making threat (a) or

· Effectiveness of threat in inducing assent is significantly increased by prior unfair dealing by party making threat (b) (Borat example) or 
· What is threatened is use of power for illegitimate ends (c).

· What constitutes a lack of reasonable alternatives:
· For economic duress, very high standard for showing lack of alternatives.

· Must generally demonstrate at point of bankruptcy- any available reasonable alternative is sufficient up to point of bankruptcy. 

· Showing they would involuntarily be put in bankruptcy

· Showing inability to meet debts by other means 

· Available legal remedies are presumptively a reasonable alternative to contract under duress.  Must demonstrate why legal remedy was not reasonable alternative due to extreme time sensitivity.
· In Totem Marine, claim is that company would have gone bankrupt without settlement for payment, and that they did not have time to bring legal action to compel payment.
· Likely that the claim will fail on remand to trial court, because of option to restructure debt owed to VP as equity.

B.  Undue Influence

· Elements (R2 177)

· Extreme susceptibility by one party
· Vulnerable/weak in mind making him unable to enter K.
· Under domination of persuading party
· Or justified in assuming other party will not act inconsistently with his welfare because of special relation (employer/employee will not qualify).
· Excessive use of force/pressure to exploit other party’s susceptibility.
· Unfair persuasion is distinct from bad faith.  Factors for unfair persuasion that are designed to maximize susceptibility (from Odorozzi)
· Unusual time or place of negotiation
· Dominant persuading party outnumbers other party
· Unnecessary requirement of immediacy
· Extreme emphasis of potential adverse consequences to failure to agree or to delay
· Absence of advisors for susceptible party and statements that party does not have time for consultations with advisors/attorney
· These factors for unfair persuasion are only relevant if the first element of extreme susceptibility is met.  Otherwise, parties are expected to resist such tactics.
· In Odorozzi, two school officials met with teacher at teacher’s apartment immediately after his release from police custody.  Emphasized risks to teacher of exposure, told him he needed to resign to avoid this, and stated it needed to be done immediately.  Not necessarily bad faith because legal duty may have required reporting, but potential unfair persuasion.
· Other potential claims in Odorozzi:
· Duress- Could potentially establish lack of reasonable alternatives element, but improper threat would be difficult given school officials legal obligations.
· Misrepresentation- No evidence officials misrepresented potential consequences.  No fiduciary obligation assumed in employer/employee context, especially relative to termination, so can’t rely on opinion. 
C.  Misrepresentation/Non-Disclosure
· Claim may be used as defense against enforcement or as grounds for rescission returning parties to status quo ante (with any damages this entails).  Difficult claim to establish, with many requirements.
· Elements (R2 164)

· Party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party
· Party is justified in relying on this misrepresentation.
Steps for claim

· Identify misrepresentation- must be false statement of fact
· In limited circumstances, omission may function as statement that fact does not exist under R2 161 (and therefore can be a misstatement)
· Can only qualify as non-disclosure if actually known to the party.  R2 161 Comment b.
· Non-disclosure of known fact is equivalent to assertion that fact does not exist only in following cases:
· Knows disclosure of fact necessary to correct previous assertion from being misstatement or from being fraudulent or material.  3 cases: (R2 Comment C)
· Original statement not misrepresentation because true at time, but no longer true.
· Original statement may have been misrepresentation but not fraudulent either because party believed it was true or did not intend it to induce.  Learning that it is false or that other party is about to rely requires disclosure.
· Original statement a misrepresentation but not material because no reason to know that particular recipient would be induced.  Learning that party’s reliance is likely compels disclosure.
· Knows disclosure would correct mistake about basic assumption of contract by other party and non-disclosure amounts to failure to act in good faith.  R2 161(b).  Factors from  R2 161 Comment D:
· How material is non-disclosure?  Basic assumption requirement is same as that of Mistake under R2 152, but without requirements of material effect on performance or risk bearing.
· If other party’s mistake is not related to basic assumption, no obligation to disclose.
· Did party have ability/opportunity to discover fact with reasonable efforts to examine and investigate?  Party expected to inform himself and make own judgments- should not be able to shift risk stemming from his own ignorance or lack of diligence.
· Is disclosure costly to party? Part should not have to forfeit of investment in knowledge to create advantage in contracting?)
· Knows disclosure would correct mistake of other party about content of writing
· Where other person is entitled to know fact because of special relationship of trust or confidence.
· This makes disclosure compulsory even when not related to basic assumption (as for changed value).
· Omissions are treated differently from volitional statements in part because of difficulty defining their scope.
· Even if omission qualifies as assertion under these prongs, must still carry out remainder of test.  For instance, in buyer/seller context, omission connoting fact may not ground reasonable reliance.
· When a fact is intentionally withheld for the purpose of inducing action, it is considered a fraudulent misrepresentation under 161 and 162 (need not be material).  R2 161 Comment b. 
· Generally statements of opinion (assertions of value, quality, etc.) are not misstatements because they do not represent knowledge and do not create justifiable reliance.
· In addition to statements of value, statement is opinion if it expresses belief without certainty about fact (does not apply to issues of quantity, price, etc.)
· Statement of opinion is statement of fact about speaker’s state of mind, and therefore stating opinion one does not believe is misrepresentation (See Syester; R2 168 Comment a).  Very difficult to prove, and must meet R2 169 factors for reasonable reliance.
· Statement of opinion may be read as assertion that facts known to person are not incompatible with opinion or that he knows sufficient facts to justify opinion under R2 168(2) when reasonable and when recipient does not otherwise know facts.
· Puffing and hard bargaining acknowledges as realties, but party entitled to assume opinion is not incompatible with known facts (must still demonstrate reliance is justifiable under R2 168).
· Statements of opinion themselves (apart from subsidiary implicit assertion in 168(2) can only be reasonably relied upon (under R2 164) when R2 169 factors are met.
· Party stands in relation of trust or confidence to person asserting opinion.  Same situation as R2 161(d).
· Party reasonably believes person asserting opinion has special skill, judgment or objectivity in comparison to recipient.  Analogous to UCC 2-315.
· Other particular reason for susceptibility.   
· Under all other circumstances, reliance is not reasonable, as recipient is expected to form own opinion, even where party asserting opinion has more experience, because hard bargaining is expected.
· Determine whether misstatement is fraudulent or material under R2 162.
· Fraudulent if maker intends (desires or is substantially certain) assertion to induce party to manifest his assent and (scienter elements)
· Party knows or believes assertion is not in according with facts or
· Party does not have confidence he states or implies truth or
· Party knows he does not have basis he states or implies grounds his assertion
· Material if it would be likely to induce
· A reasonable person to manifest assent
· Or if party making misstatement know it is likely to induce particular recipient to manifest assent
· Finally, if statement is fraudulent or material, contract is voidable if reasonably relied upon by recipient and if party’s assent was actually induced by misstatement (R2 164)
· Disjunctive allowing rescission if material allows voiding contract even when party is honestly mistaken.
· Only apparent situation where non-fraudulent misstatement reasonably induces reliance but is not material when there is a particular reason this recipient is induced to assent but other party does not know of it.
· Materiality not a requirement if misrepresentation is fraudulent
· Party must have actually been induced by fraudulent/material misstatement. If misstatement did not induce party (party would have agreed regardless) then fraud claim will fail for lack of causation.  Need not establish harm by inducement however.
· Reliance on misstatement must also be objectively reasonable.
· Reliance on opinion is reasonable only when (under R2 169):
· Recipient stands in special relation of trust and confidence to person asserting opinion or
· Recipient reasonably believes that person who opinion is asserted has special skill, judgment or objectivity in comparison to recipient
· Recipient is for some other special reason particularly susceptible to misrepresentation of type involved.
· Demonstrating relationship of trust (as with fiduciary) is sufficient to establish reasonable reliance.
Fact patterns

· Syester

· Hill v. Jones

· Geologist
D.  Unconscionability- R2 208, UCC 2-302
Elements- from Williams v. Walker-Thomas Furniture

· Absence of meaningful choice

· Terms unreasonably favorable to one party

First element implicates procedural unconscionability; second element implicates substantive.  Elements in combination take behavior outside the scope of reasonable expectations and beyond limit of hard bargaining and self-interest.

Procedural unconscionability

· Factors common to adhesion contract

· Contains many terms

· Drafted by one party participating in numerous routine transactions.
· Other party rarely undertakes these transactions.
· Form is take it or leave it offer where recipient’s only obligation is to pay.
· High pressure sales tactics

· Terms that are extremely incomprehensible (lack of plain English) to disguise them.

· Absence of competing sellers may be relevant- underscores adhesive nature of the situation.

· Legitimacy of form adhesion contract rests on ability for real choice

· Absence of competing seller analogous to requirements contract- party at mercy of other party, prompting court to take more active role

· Here party lacks opportunity to enter into standard contract system/bargaining model with its freedom of decision making.

· Doctrine has not incorporated issue of social policy- no inquiry into value or importance of item contracted for.

Substantive Unconscionability

· Does clause have legitimate economic justification in light of commercial background?

· Clause with independent justification may nonetheless be unreasonable because merchant is over-secured by other terms in contract

· Is marginal benefit of clause wildly disproportionate to extreme harm inflicted on consumer?
· Clause cannot be intended to simply create fear 

· Is balance of exchange and allocation of risk grossly disparate?  K excessively one-sided in light of commercial background and commercial needs of particular trade or case. 2-302 Comment 1.
Williams v. Walker-Thomas

· Potential unconscionable term is add-on clause maintaining store’s title to all purchases until all debts are paid, since payments are allocated on pro rata basis to previous purchases regardless of order.
· Elements of procedural unconscionability

· Adhesion contract

· Unclear if there was over-persuasion, but possible.

· Incomprehensible terms

· Party lacks reasonable alternative.  Her poverty and lack of credit do not present her with choices for contract for this good.

· Elements of substantive unconscionability

· Add-on clause is not per se unconscionable given that it does have economic justification.  Some states have reviewed and outlawed these clauses through regulation, others have not.

· Even if not per se unconscionable, may be excessive, and may result in disproportionate harm to consumer with correspondingly small benefit for seller.

· Doctrine is not on its face so restricted, but in application is generally limited to underprivileged, unsophisticated parties.
UCC

· UCC provision for unconscionability is 2-302

· Provision meant to prevent oppression and unfair surprise.  Not meant to address disparity in bargaining power itself

· Unconscionability claim in UCC context involving claims between merchants is extremely rare.  Generally limited to consumer cases. 

Remedy- Specified under 2-302
· Equitable doctrine.  Court has option to either reform contract by removing or limiting offending clause or to rescind contract entirely.
· Preference to simply eliminate or reform offending term, especially as it is difficult to restore parties to status quo ante if rescission is granted.

Doctrine does have important function of bringing unfair practices to light, but by its nature it is limited in scope and impact given limited resources in bringing claim and lack of deterrence effect.
Legislative regulation has superseded doctrine in field.  Regulation on both disclosure and substance.

E.  Public Policy  

· Defense is not premised on failure in bargaining process, but rather in detriment enforcing the bargain poses to public interest or the manner in which it contravenes state policy.
Covenants not to Compete- Restraint on Trade

Restatement test (R2 188)

· Covenant must be ancillary to otherwise valid transaction

· If it is not part of otherwise legitimate business contract it will be struck down as a restraint of trade.

· Public policy interest against restraint of trade, which is used to increase price.

· Must extend no further than necessary for party’s legitimate business interests.
· Tests for scope:

· Type of employment/activity restricted

· Geographical extension of restriction.  Dependent on reach of employer’s markets.
· Time restriction.  Outer-bounds is probably at 3 years, but may be less on this depending on the industry.  Depends on issues like time to find and train replacement as well as amount of time knowledge advantage will last.  In quick moving industry, knowledge goes stale so long covenant not to compete is unjustified by legitimate business interest.
· Evaluation of scope is generally industry specific.  Size, nature and reach of business will determine reasonableness of various restrictions according to these categories. 
· This may require expert testimony to establish.

· Then must balance benefit to employer against interest of public and interest of employee.
· General public interest against restrain of trade.

· May be particularly strong public interest against certain restraints of trade.  Important public right to have doctor of choice (Valley Medical) or lawyer of choice.
· Covenant will always impose some degree of hardship on employer/promisor by its very nature, but this is insufficient to void contract for public policy.

· Requirement that contract must impose some hardship beyond this, often as a result of covenant being overly broad.

Justifications
· Non-compete covenant is not per se invalid because there may be legitimate business/economic justification.

· Public interests runs both ways
· Interest in personal autonomy and competing; allowing employees to earn living in business of choice
· Interest in providing employers with incentive and protection so as to invest in employee development.
· In sale of business, legitimate to prevent seller from owning new business in area immediately.
· Part of sale is for good will- needs time to realize interests of business.
· Employer also has interests.  Provides employee with training and introduces to clients because he has interest in employee’s success.  
· Does not want employee to leave with benefit of employer’s investment and exploit counter to employer’s interests.
Remedy

· Blue Pencil Method- Court may alter or reform offending covenant.  Generally restricts its breadth to conform with above test.
· Court also has option of invalidating/not enforcing contract.

· In Valley Medical Specialists, court completely rejects covenant rather than applying blue pencil method.  Concern is that parties will write onerous covenants with knowledge that they will either have effect or at worst will be reformed.
Other Employee Restriction Contracts
· Confidentiality and Non-Disclosure Agreements

· Very common and generally enforceable as long as there are standard exceptions (government disclosure).

· Fit with general fiduciary obligations of agent, but with greater specificity. 

· Non-solicitation agreements.

· Cannot solicit business from clients or customers of employer.  Very common and enforceable.  

· Employee cannot ask client to come with him, even if they are permitted to later take on client. 

· Cannot utilize employer’s assets for own benefit in future business.

· Inventions Agreement.  

· Any inventions and ideas while in employ of employer belong to employer (

· Broad form- any time during period of employment; 

· More narrowly only in course of employment using its assets

Public Policy Defense Applied to Statutory Intent and Legislative Policy- R2 178
· Contract void if legislation establishes that contract is unenforceable or if interest in enforcement is clearly outweighed by circumstances of public policy against enforcement of terms.  R2 178
· Balancing Analysis under R2 178- Creates high burden of proof for party seeking non-enforcement, with presumption in favor of upholding contract.

· Weights interests in enforcement (parties expectations, forfeiture result, public interest in enforcement) against

· Strength of policy, likelihood that rescuing enforcement strengthens policy, seriousness of misconduct involved, and connection of misconduct with term.

· Close inquiry into legislative action.  Courts look to statues and regulatory enactments as sources of public policy.

· Operates as best societal consensus of public policy.

· Question will turn on whether contract conflicted with aim of this statute when statute does not explicitly bar contract of type in question.

· Contracts may void contracts that run counter to implication of public policy

· Has negative effect of forfeiture, harming one party to other’s benefit

· Courts may instead refuse to void contract without explicit legislative requirement to void as in security contract.

· Middle path (Restatement option) – Declare contract void, but employ restitution to avoid unjust enrichment.

· In Borelli, Court finds that contract between husband and wife providing that wife would provide end of life care in exchange for property in will.
· Court declares contract void as against public policy because it runs counter to statutory definition of marriage and the pre-existing care it requires towards spouse.
· Public policy of statute does not allow furnishing personal service in marriage context to constitute consideration for the purpose of a contract.
VIII. Unilateral Contracts- Formation
· Bargain is for performance rather than promise to perform (e.g. Cross the bridge and I’ll give you $100)

· Transaction and actual performance rather than mere promise will give rise to contract.

· Classic doctrine had substantial structural risks for both offeror and offeree:

· Offeror free to rescind offer at any time up until offeree accepts via performance (limited substantially by R2 45).  This places risk on offeree.

· Offeree free not to perform, leaving offeror without desired benefit, placing this risk on offeror.
· Due to the uncertainty entailed, Courts prefer to interpret offer as consistent with a bilateral contract rather than exclusively a unilateral contract.

· Under R2 32, when there is doubt about whether offeree is to accept by promise to perform or by actually performing, either are considered sufficient options for acceptance.

· Unilateral contract is most likely interpretation whether performance is speculative in nature- cannot be guaranteed even by party’s best efforts and not necessarily expected.

· Reward contract or commission offer classical examples of this.  (Cook v. Caldwell involves scenario of commissions contract for real estate agent.)

A.  Offer

· Offer to exchange promise of future performance is only made in return for offeree’s actual rendering or performance.
B.  Acceptance

· Under classical doctrine, acceptance cannot take place until time of performance

C.  Revocation and its Limits
· Under classical contract law, party free to revoke up until completion of performance.
· Underlying logic that offer could not be accepted until completion of performance.  As a result, there was no contract up until this point, and offeror retained general right to revocation prior to acceptance.

· In Peterson v. Patteberg, mortgage holder makes offer for rebate if total payment rendered by early date.  Offeree sells off property to obtain cash and attempts to make payment.  Offeror rejects before he is able to make his performance (actual payment), because he has subsequently sold mortgage to other party. Here, offeror is able to revoke prior to complete performance even though he is the one who prevents performance.

· Modern rule restricts right to revoke offer for unilateral contract after party has commenced performance.  Option contract is created by beginning invited performance.  (R2 45)
· Sometimes courts use language of substantial performance, rather than merely part performance (Cook)
· Offeror’s duty of performance contingent on offerree’s completed performance within terms of offer.

· This rule shifts risk to offeror.  He may not revoke (which would disadvantage offeree) but he must bear risk that offeree will not complete performance.
· Difficult sometimes to establish what counts as commenced performance.  E.g. Does prof’s kid commence performance of eating 4 bites of veggies after 1st bite or only after commencing the 4th bite (earlier bites as necessary preconditions but not part of performance?)

· In Cook v. Caldwell, offer is bonus program for levels of sales in real estate employment.  Employee substantially performs meeting highest level in reward system, but employer revokes unilateral contract before performance date, establishing new unilateral offer which plaintiff does not accept by performance because she leaves company.  First unilateral contract considered binding (option without ability to revoke created) because plaintiff began substantial performance, and therefore employer could not revoke.

· Asymmetry of R2 45 and unilateral contract theory function well in employment setting, as employee is not fully bound (employee retains ability to leave).

· Doctrine has been frequently applied in this setting with employment manuals functioning as offer to be accepted by performance via creation of unilateral contract.

IX.  Statute of Frauds

R2 110, 131 - 139 and UCC section 2-201
· When it applies, it is a requirement for enforceability along with offer, acceptance and consideration.

· Intended to prevent fraud by requiring certain contracts be made in writing.  Provides procedural device for court inquiry, and helps establish evidence of bargain.

· When applicable, contract is not enforceable by way of an action or defense unless there is a writing sufficient to indicate contract between parties that is signed by party against whom enforcement is sought.

· Courts will generally attempt to avoid using doctrine to invalidate a valid contract.
When does it apply

· Executor/administrator contract

· Contract for sale of interest in land

· Contract that is not to be fully performed within one year

· Courts interpret this liberally.  For instance, life-time contract does not apply because person might die within year.
· After performance is completed by one part, Statute  does not prevent enforcement of promises by other party.
· Under UCC 2-201, contract for goods of $500 or more

What does it require:

· Must be signed writing by party against whom enforcement of contract is sought- no mutuality requirement
· Several writings may be combined as long as one is signed.

· Several writings can be read together provided they clearly apply to same subject matter or transaction (R2 132) 

· Signed writing may have been made for any purpose (not necessarily that of memorializing a contract) 

· The "signature" is merely a form of authentication device, and the writing may be made before or after the contract was formed.

Exceptions (R2 139):  

· Promissory estoppel:  Promise which promisor should reasonably expect to induce action or forbearance on part of promisee or third-person and which does induce the action or forbearance is enforceable notwithstanding statute of frauds if injustice can be avoided only by enforcement of promise.  Remedy limited by need for equity.
· Relevant factors for determining injustice compelling enforcement include:

· Extent to which action or forbearance corroborates evidence of making and terms of promise, or making of terms are established by clear and convincing evidence (See Alaska Dems v. Rice; Brookside Farms)

· Reasonableness of action or forbearance

· Degree of foreseeability of reliance

· Magnitude of action/forbearance

· Availability of other remedies.

UCC- 2-201

· Applies to sale of goods for $500 or more.

· Between merchants, recipient of writing in confirmation of a contract and failure to object by written notice within 10 days satisfies requirement of signing.
· Exceptions to statute of frauds defense:

· Substantial beginning of manufacture or procurement of good specifically designed for a given buyer.

· Party against whom enforcement is sought admits contract for sale; contract not enforceable beyond amount of goods admitted.

· Goods for which payment has been made and accepted or which have been received and accepted.
X.  Non-Contractual Remedies

A.  Promissory Estoppel- defect to traditional contract theory is lack of consideration
· Elements- (R2 90; Katz)
· Promisor made a promise that he should have reasonably expected would induce action or forbearance on the part of promisee.
· This will generally require a clear and unambiguous promise.
· In practice, promisee may take various actions, only some of which could have been reasonably expected to follow from the promise.  PE only applies to those action and forbearance that is reasonably expected.
· The promisee actually took action or refrained from taking action in reasonable reliance on the promise to his detriment.
· Must actually change position as a result of reliance (Compare Katz with Plowman.  In Plowman, employees positions were already terminated at time of promise, so they did not take any action on basis of promise- no change in position.  In Katz, though his employment was also at will, he was not fired and he did not choose to leave until being induced by promise made to him of lifetime pension)
· Strictest standard for this element:  Definite and substantial change of position induced by reasonable reliance on a promise. 
· Some reliance may be unreasonable- if there is countervailing evidence (as in no oral modification clause) for example.
· Injustice can be avoided only by enforcing the promise.
· Remedy is equitable rather than benefit of bargain.  Will be focused on out of pocket reliance damages (restoring to status quo ante) and will be limited to extent justice requires.
· Promises for charitable donations or marriage settlements are binding without proof of reliance.
· In contrast, courts are very reluctant to apply PE in business setting where contracting is norm and reliance on promise is generally unreasonable in negotiating position.  Businesses take risks in contracting process and can spread costs across transactions.
· In commercial context, appears most frequently relative to employee bonus and pension plans.
· In Katz v. Danny Dare, employee injured on job and performance declined.  After year of negotiation, he agreed to retire on reliance of life-time pension.  Danny Dare revoked pension when Katz’s condition appeared to improve, but court still held that justice required enforcement of promise because he had detrimentally relied and could no longer participate in full-time employment and make up lost salary.  Katz in a sense did benefit from promise (paid vacation) and he did not do much, but forbearing from continued full-time employment and inability to restore his position due to age make enforcement of bargain necessary to the court.
B.  Restitution-  defect is lack of invitation to bargain.  Performance occurs before any offer is made- prior to formation.
· Restatement of Restitution 116.  Person who supplied things or services to another even acting without other’s knowledge or consent is entitled to restitution if:

· He acted unofficiously and with intent to charge and

· Things or services were necessary to prevent other from suffering serious harm and

· Person supplying had no reason to know other would not consent if mentally competent

· If not mentally competent, consent is immaterial (Pelo).

· Restatement of Restitution 107:
· If there is a contract, compensation will be only according to K unless there are defenses.

· In absence of circumstances indicating otherwise, inferred that a person who requests performance of services or transfer of property bargains to pay.

· Relief only available where receipt and retention of services is determined to be unjust.

· Unjust enrichment-one shall not be permitted to unjustly enrich oneself at the expense of another or to receive property or benefits without making compensation for them.

· Performances of services that are known and accepted require restitution, but not services that are forced with some exceptions.  

· Services cannot be performed “officiously”- thrust upon person without reason for believing person wanted them and expected to pay. 

· Generally required that the benefit be conferred be someone expecting compensation by virtue of service being within profession.
· Implicates issue of whether individual expects to be charged. 

· Restitution implied contracts are imposed by law without regard to either party’s expression of assent; they rest on a legal fiction arising from considerations of justice and the equitable principles of unjust enrichment.

· Doctrine works on presumption that the benefit would have been bargained for if person were in a position to bargain and assent.  

· However, person’s later claim that the service was undesired does not mitigate compensation, since the issue is one of equity and unjust enrichment, not contract.

· Standard from Watts:  
· Benefit conferred 
· Knowledge by defendant of benefit 

· Acceptance or retention of the benefit under circumstances that make retention inequitable

· Restitution remedy generally more limited than contract remedy. Unjust enrichment awards have greater discretion, and are based on reasonable expectations of both parties.

· Measurement of benefit- what is monetary value of what party gained by service.

· Whether or not benefit is invited affects whether market value is paid or whether remedy is discretionary.
C.  Promissory Restitution- R2 86
· Material benefit rule- If person receives material benefit from another, non-gratuitously, then subsequent promise to compensate is enforceable. (R2 86; Webb v McGowin)
· Post-facto promise functions as a voluntary assumption of obligation- clear that person would have asked for services (extremely valuable) had he been able to.

· Ratification theory demonstrates volitional assumption of obligation

· Promise itself fulfills function of whether benefit was desired, whether benefit would have been bargained for in Restitution analysis.  Objective manifestation of assent.

· Promise not binding under R2 86 if promisee conferred benefit as a gift (difficult determine) or value of promise is disproportionate to benefit (different from contract).
· Detriment experienced by promisee in providing material benefit affects this calculation (See Webb)
· Benefits or obligations in exchange may be directed to third party in normal contracts (R2 71).

· However, in promissory restitution benefits must flow to promisor (since he is the one resisting enforcement). 
· Benefit need not be experienced by party directly in peril.  In Webb, wife could have met conditions for promissory restitution in offering compensation for saving her husband.  Material benefit to her in having husband’s life saved.
· Limited remedy given it is unusual.  Issues such as when promise is made (cool state of mind), actual payment, magnitude of the benefit have practical effect on court enforcing claim.
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